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A series of questions have been incorporated into the following discussion. These are designed to assist consideration of the various issues raised. Submissions need not address all the questions. If there are any other issues not raised as a question, these too can be addressed in your response.

OVERALL STRUCTURE

Approved Codes of Practice and Standards

Codes of Practice that are approved under the Occupational Health, Safety and Welfare Act 1986 (the Act) are a separate tier of our legislative structure.  They are currently appended at the back of each part or division of the Occupational Health, Safety and Welfare Regulations 1995 (the Regulations).  This may give the impression that Approved Codes of Practice are parts of the Regulations, which they are not, unless they are actually referenced within the regulation itself.

The referencing of a complete standard as an Approved Code of Practice is also problematic.  Quite often, a standard is written to cover the performance, design, manufacturing, testing, use and inspection of a particular item of plant or system.  It can be very difficult to distinguish which part is mandatory, which is a code, and which is guidance, particularly where the same document is mandated in the Regulations, and is also an Approved Code of Practice.

Note that the titles of many of the standards have changed and will be updated as part of this review. Where new parts have been issued consideration will be given to which part(s) should be Approved Codes of Practice or cited in the Regulations.

Questions to Assist Submissions

Q1.
What issues relating to codes and standards effect your organisation, or you personally under this current arrangement?

Q2.
Are there any that are confusing?

The Framework of the Regulations

The framework of the Regulations is divided into six sections – each with its own theme.

The structure of the Regulations is an important part of considering the best and most effective regulatory framework in order to meet the challenges of keeping our workplaces safe.  Also to be questioned, is whether the structure:

· reflects national and international emerging issues and trends;

· causes duplication, repetition, confusion or inconsistency; and
· reflects modern workplaces, ie casual workforce, an array of contractor and sub contractor arrangements.
Questions to Assist Submissions

Q3.
Is the division in the Regulations useful?  Does it cause confusion or other difficulty?

Q4.
Do the Regulations reflect the modern workplace?

General Principles

The Regulations should reflect the principles and objectives of the Act. They should assist in processes that secure the health, safety and welfare of persons at work; and others who may be affected by the work. 

Q5.
Do the Regulations reflect the objects and principles of the Act?

SPECIFIC REGULATIONS

Part 1

Division 1.1 - Preliminary

Includes coverage of Interpretation and Definitions.

The definitions provided in the Regulations are designed to be consistent with the Act, and where its possible, with similar definitions for NOHSC
 Standards and Australian Standards.

The question that is asked is whether some of the terms should be amended, or modified to suit contemporary use and technological changes; and whether any are incorrect.

Questions to Assist Submissions

Q6.
Are there any parts of Division 1.1 that are incorrect?

Q7.
Are there any further definitions that would benefit the overall understanding of the Regulations?

Q8.
Are there any that are confusing?

Division 1.2 – Responsibilities Under the Regulations

Includes coverage of responsibilities of duty holders (ie specified persons such as employers, employees, self-employed, occupiers of workplaces, owners and designers of buildings and plant, manufacturers, suppliers, importers and others).  The section includes a defence provision (Regulation 1.2.15) for the situation where the offence relates to a matter over which the accused person had no control or could not reasonably been expected to have had control.  
This Division of the Regulations is designed to describe general responsibilities to ensure an unquestionable link between duty holders of the Act and relevant regulations. The primary emphasis on being proactive as a duty holder is described in the Act.  Should this Division of the Regulations further support or reinforce the strong proactive approach embodied in the Act?

This Division of the Regulations provides a link to Sections 19 to 25 of the Act. Schedules 1 and 2 of the Regulations are designed to clarify regulations that are relevant to each duty holder under the Act. 
Questions to Assist Submissions

Q9.
Does this Division of the Regulations provide enough clarity about the obligations of duty holders to ensure the health and safety of those that could be affected by the work?

Division 1.3 – General Principles for Implementation of the Regulations

Includes coverage of responsibilities of employers in relation to consultation, assessment and control of risk; information, instruction and training; induction to new work, supervision and responsibilities of employees.

Not specifically included under General Principles

By way of Division 1.2 and Schedules 1 and 2, the Regulations recognise that various duty holders may effectively share responsibility for compliance with requirements described in specific regulations.  The Regulations are currently silent on the need for duty holders with shared duties to take a strategic and coordinated approach to compliance.  

The benefits of employers using processes of hazard identification, risk assessment and risk control in employee consultation as a means of managing health and safety in the workplace, is universally accepted both nationally and internationally. This methodology is commonly applied to all types of OHS&W issues irrespective of whether they are covered by specific regulations or not. The General Principles section of the Regulations embody this methodology and other core principles but tend to limit their application to employers and to issues covered in the Regulations. 

New South Wales acknowledges that more than one duty holder can hold responsibilities for compliance with various regulations but goes further in requiring a coordinated approach to be adopted by all duty holders.  

Article 17 of the International Labour Organisation’s Occupational Safety and Health Convention (No. 155) ratified by Australia in 2004, is also notable for advocating at enterprise level collaborative responses, to common health and safety matters when two or more employers operate in a workplace.

Whilst Division 1.3 specifies the need for employers to consult with employees and/or their representatives in meeting their obligations, the Regulations do not place a clear responsibility on other duty holders such as building owners to consult with occupiers, or employers prior to taking action that may influence compliance with the Regulations. 

Q10.
Should a regulation be incorporated into the general principles to require all duty holders who share responsibility for compliance to do so in a coordinated manner?

Q11.
Predominantly Part 1 of the Regulations describes general principles as it relates to Employers. Should the Regulations be amended to make it clear that the general principles apply to all duty holders?
Consultation

Consultation is an important feature of our occupational health and safety legislation, designed to facilitate a wide consideration of potential hazards and developing strategies to overcome them. 

Regulation 1.3.1 defines the general principles for effective consultation and requires employers to consult in relation to the implementation of the Regulations as a whole. The degree of consultation will vary depending on different types of regulations and workplaces.  

The main focus in this Regulation is on consultation with the Health and Safety Representative (HSR) and Health and Safety Committee (H&S Committee); or where no HSR or H&S Committee exists, with the particular employee or employees, if that is practicable.

HSRs and H&S Committees need to be able to raise issues. The ability to do so is afforded by the Act. The legislation rests on the premise that a great strength of the HSR and H&S Committee is their knowledge of the legislation and training; and their knowledge of their workplace and its hazards. 

Consultation is not limited to the HSR or H&S Committee. Consultation through the HSR and H&S Committee is separate to other consultative arrangements. Where no HSR or H&S Committee exists, there is still an obligation to consult, eg for the purposes of Hazard Management.

Innovative arrangements to improve safety outcomes include Safety Supervisors on construction sites, which utilise the role of the Safety Supervisor to enhance safety outcomes. The Safety Supervisor acts as a conduit for the people entering the site, workers and others, and whilst a number of their functions may include a consultative component, they are not HSRs. Their role is quite different but it invariably will contribute to a range of consultative partnerships at a construction site.

Tailoring consultation to suit the business is important. Small businesses make up a large part of South Australia’s workplaces. What works for a small business as opposed to large enterprises is likely to be different. A workplace that chooses to incorporate a range of consultative techniques to achieve healthy, safe workplaces will contribute significantly to sound practices and systems of work. 

Requirements in sections 4(2), 19 and 22 of the Act suggests that to meet the spirit of the legislation, consultation should occur with a wide network of persons with the potential to influence workplace health and safety who are legitimately at the workplace, such as sub contractors and labour hire employees. There is a considerable advantage for persons in control of a workplace to undertake a broader and coordinated approach to consultation as related to the Regulations.  

There is no specific regulation that states that where more than one person is in control of a workplace or work task, that a coordinated response should be made to hazards and that the process of hazard and risk assessment should include effective consultation, where this is reasonably practicable. For example, consultation with a labour hire company, training provider or other consultant about hazard identification, risk assessment and adoption of control measures.  

This raises the question as to whether the Regulation reflects the spirit of the legislation to consult widely and in a coordinated manner, especially when more than one person is in control.

Another area of interest may be the utility of the current separation of requirements that support Division 1.3 such as training and election of HSRs and H&S Committees found at the end of the Regulations in Part 6, from Division 1.3, which addresses the principles and requirement for consultation.  

Questions to Assist Submissions

Q12.
Regulation 1.3.1 focuses in the main on consultation via HSRs and H&S Committees and confirms what is in the Act. Does the Regulation sufficiently reflect responsibilities to consult widely in order to meet obligations to protect the health and safety of people who may be affected by the work? 

Q13.
Are there any innovative options available to ensure sound consultation practices for small businesses?

Q14.
Does the Regulation adequately describe that there may be a number of duty holders who may have a responsibility to consult and this is best achieved by a coordinated approach to consultation?

Q15.
Does the Regulation adequately address ever-changing workplaces where the composition of the workplace and the work itself is constantly changing?

Q16.
Would it be more useful to combine the general principle requirements to consult (Division 1.3) and the administrative provisions re HSRs and Committees (Divisions 6.1 and 6.2) into one division or part rather then the current spread across two parts of the Regulations? 

Hazard Identification and Risk Assessment

Regulations 1.3.2 and 1.3.3 cover hazard identification and risk assessment. The process of identifying hazards, assessing risks and applying control measures is the basis of all requirements in the Regulations.

The Regulations oblige the employer to respond to their responsibilities in a proactive manner. The aim is to have a system in place to ensure regular hazard identification, risk assessment, and control. Risks are removed as the best response, and minimised where this is not possible or practicable, by putting into place control measures in accordance with the hierarchy of controls.

The spirit of this Division also promotes a consultative approach throughout the Hazard Management process [Reg 1.3.2 (3)(f)] similar to that discussed above (Division 1.2). The Regulation encourages discussion with designers, manufacturers, suppliers, importers, employers, employees and other relevant parties when a hazard has been identified. This is not a stipulated requirement, it is proposed as a possible response and one of a number of responses to consider the best method of assessing the risk.  Wide consultation is an effective component of developing the best option to control the risk. Does the Regulation reflect that?

Given the potential for systematic Hazard Management to avoid injuries, it is essential there be a comprehensive understanding as to what Hazard Management entails – particularly the employer’s obligations to take action.

Regulation 1.3.2 provides a general understanding of what is involved and options to ensure an appropriate response to identified hazards. It should be noted that to support the general requirements described in 1.3.2, specific Hazard Management processes are repeated throughout the Regulations, particularly areas where specific steps are clearly stipulated to ensure full exploration of the potential hazard and required steps to control the risk. 

Questions to Assist Submissions

Q17.
Does the Regulation adequately describe the employer’s responsibilities to address all hazards that arise from work premises, practices, systems, plant, buildings, substances, human factors and design?

Q18.
Does the Regulation make clear that consultation is an important component of effectively developing strategies to manage risks?

Q19.
Does the Regulation adequately describe the philosophical underpinnings of the systematic Hazard Management process?

Information, Instruction and Training; Induction to New Work; and Supervision

Regulations 1.3.4 to 1.3.6 describe general requirements for appropriate information, training, instruction and supervision, including induction to new work. Determining the level of information, training and supervision is dependent on many factors. Deciding what is suitable, as well as adequate, should be calculated in a way similar to Hazard Management principles.

In the financial year 2005 to 2O06, of the 35,485 claims made, 6044 were for workers aged 15 to 24, representing 17% of the total injuries
. This supports other studies which suggest that school age workers are twice as likely to be injured in the workplace than other workers.
 There is also an indication that workers with years of experience in particular types of work are subject to an increased risk of injury when placed in unfamiliar environments using new plant and systems of work. 

Questions to Assist Submissions

Q20.
Is the current Regulation adequate to describe the essential element that training is required before a person commences work that may represent an increased risk of injury due to a lack of knowledge and familiarity with either the work environment, systems of work, plant or substances?

Employer Action on Reports

Regulation 1.3.7 describes the requirements, which follow stipulations in section 19 of the Act where requirements to record injuries are prescribed. This Regulation also specifies action to be taken when the employer is notified of a hazardous situation. The Regulation makes it clear that such action is a positive action, rather than a passive one.

Division 6.6 also specifies requirements related to the notification of certain occurrences (including dangerous occurrences) and work-related injuries.  

Questions to Assist Submissions

Q21.
Would there be benefit in rationalising the requirements into one section of the Regulations as it relates to the recording of injuries and the action to be taken when a hazardous situation is detected? 

Responsibilities of Employees

Regulation 1.3.8 also relates to hazardous situations and confirms the responsibilities of employees to take reasonable steps to protect themselves and others and to report any such situations to their employer or HSR.

This Regulation is consistent with section 21 of the Act.

Questions to Assist Submissions

Q22.
Is this Regulation adequate in prescribing the responsibilities of employees?

Part 2

Division 2.1 – Access and Egress

Includes coverage of access and egress.

The purpose of Division 2.1 is to ensure that a person can move safely about the workplace, have safe entry and exit from the workplace, particularly in the event of an emergency.

It is important the Regulations in this Division are not inconsistent with the Building Code of Australia (BCA).  Note that all of the Divisions related to buildings will be reviewed to determine there are no consistencies with the BCA.

There could be some advantages in combining a number of divisions in Part 2. For example, Division 2.1 and 2.3.  

Questions to Assist Submissions

Q23.
Are there any circumstances in which these requirements have proved to be unreasonable? Are the requirements in Division 2.1 clear?

Q24.
Should any of the prescriptive elements of the Division be transferred into an appropriate Approved Code of Practice (thereby allowing for alternative action to be taken to achieve the required standard of safety) or removed altogether?

Q25.
Division 2.1 has an Approved Code of Practice that is Australian Standard (AS1657). Do you have any comments on the appropriateness of this standard?

Q26.
Are there any inconsistencies with the Building Code of Australia that you are aware of – for this regulation as well as any other in Part 2?

Q27.
Could Division 2.1 and 2.3 be combined, or any other Divisions in Part 2?

Division 2.2 – Amenities

Includes coverage of a range of amenities related to health and wellbeing.

The purpose of Division 2.2 is to ensure the provision of reasonable access to facilities for personal belongings, changing clothes, dining, toilets, washing facilities, drinking water, sickness and seating. These standards apply in all workplaces including: buildings, outdoors, temporary and isolated workplaces.

Overall

This Division is relatively prescriptive. A comparison with other jurisdictions reveals there is considerable variance in regarding the level of prescription and requirements.

In most States this topic is dealt with via a relatively short regulation and a code of practice, thereby allowing for more flexibility in how amenities are provided, whilst still preserving a strict requirement to provide amenities.

Options for change include simplifying the Division and supporting its requirements with a Code of Practice. For example, by providing a general requirement for an employer to ensure that appropriate amenities are provided and that these are available for all the employer’s employees, and others such as labour hire or sub contractors, while they are at work, and supporting this with an Approved Code of Practice and guidance material. The code or guideline could provide considerable details and examples. For instance, it could rationalise the number of toilets, basins and showers prescribed, as these vary across various jurisdictions. It would also be expected this would take into account the nature of the work, size and location and the number of men and women.

Questions to Assist Submissions

Q28.
Are there any circumstances in which these requirements have proved to be unreasonable? Are the requirements in Division 2.2 valuable to provide clarity?

Q29.
Could the Division be simplified and compliance supported by an Approved Code of Practice or guidance material, which describes options for the way in which amenities are provided in various types of workplaces?
Division 2.3 – Buildings and their precincts

Includes coverage of including floors, fragile roofs, and space per person.

Floors

The purpose of Division 2.3 is to ensure the safe construction and maintenance of floors within buildings, the prevention of falls from fragile roofing and a healthy and safe work environment through the provision of adequate space per person.

South Australian requirements are slightly more extensive than other jurisdictions. It is thought however that the provision provides greater clarity and is useful in that it covers not just prevention of slips, but provision of anti-fatigue and thermal protection matting. Other jurisdictions simply require unbroken, slip resistant floors. 
Questions to Assist Submissions

Q30.
Given a commitment to national consistency, are there any circumstances in which these requirements have proved to be unreasonable?

Q31.
Are there any contemporary practices that could be incorporated?

Fragile roofing materials

The purpose of Regulation 2.3.3 is to require duty holders to take action to minimise the risk of falls for new and existing buildings and structures that utilise fragile roofing material.

The Regulation requires identification and prevention through a range of measures including protection by wire mesh and use of safe systems for work carried out on fragile roofs.

The Regulation and the standards overlap in terms of stipulated requirements.  For example the Regulation re-iterates what is in the AS1319 in regards to what is stated on the sign. AS2424 is referenced within Regulation 2.3.3, which refers to ‘skylights’, yet AS2424 refers to plastic roofing. This issue may relate to the original intention of the Regulations relating to plastic skylights, however, consideration should be given to a more contemporary use of a wide range of building materials. (Note that AS2424 has been partly superseded by AS1562.3.  The impact resistance test in Regulation 2.3.3.(4) is now set out in AS1562.3 Design and installation of sheet roof and wall cladding. The review has already picked up this inconsistency).
Other aspects of the Regulations are also important.  For example prevention of falls, which is found in Division 2.13.  

Also of note is that South Australia, New South Wales and Western Australia each stipulate slightly different wording for warning notices of fragile roofs and each reference Standards differently.  The review group will consider options to promote national consistency in this area.
Questions to Assist Submissions

Q32.
Is there an ability to simplify the Regulation and improve the cohesiveness with other relevant regulations, such as Regulation 2.13 – Prevention of Falls? If so, how could this be achieved without reducing the adequacy of the Regulation?  

Q33.
This Regulation has an Approved Code of Practice that is Australian Standard (AS2424) and refers to another Australian Standard within Regulation (AS1319). Do you have any comments on the appropriateness of these standards?

Space per person

Regulation 2.3.4 was designed to cover work carried out in an office environment.  One purpose is to ensure thought is given to what the work entails, eg ergonomic considerations; and what the work space needs are to ensure a healthy, safe environment, eg cashier booths. 

The Regulation applies a minimum standard to address risks associated with overcrowding or of working in close proximity to others and difficulties this can cause with respect to safe access and egress, ventilation, free movement, excessive noise, manual handling and stress and general welfare. 
Except Queensland, no other jurisdiction regulates space per person beyond “sufficient space”. Queensland suggests 2.3 square metres as an acceptable solution as a part of a performance criteria measurement process.

One advantage of the Regulation is that stipulating a minimum standard ensures design of buildings, booths or other workspace gives substantial consideration to the needs of people using the workspace. This is an area where the balance between regulatory best practice and national consistency needs to be considered.

Questions to Assist Submissions

Q34.
Is the regulation useful in providing clarity to employers, designers of buildings and others?

Q35.
Should prescriptive requirements (eg for 3 square metres per person and 2.4 metre ceiling height) be removed from the Regulation and incorporated in an appropriate Approved Code of Practice, and the Regulation be more outcome based? 
Division 2.4 – Confined Spaces; and

Division 2.5 – Electrical

These Divisions have been the subject of recent review or a process of review is occurring at a national level – see Attachment A.  These Divisions will be reviewed in 2008.

Division 2.6 – Emergency Facilities and Procedures 

The purpose of this Division is to ensure emergency exits, procedures and training; emergency facilities; and access to rescue equipment and suitably trained personnel are provided for.

The focus of this Division is to make certain that employers and other duty holders ensure that appropriate facilities, adequate procedures and training are in place for an emergency. As part of the overall approach to managing workplace emergencies, employees are required to follow reasonable instruction and use equipment provided by the employer to protect their health and safety.

It is assessed that in comparison with other jurisdictions, South Australia clarifies the purpose of the Division well and articulates requirements effectively.  It is important to note that poor emergency procedures, rescue arrangements and lack of effective training can lead to serious incidents that can affect all persons associated with the workplace. 

Questions to Assist Submissions

Q36.
Are there any issues related to emergency facilities and procedures that are not covered by the Division or supported by the associated Approved Codes of Practice?
Q37.
Are there any circumstances in which these requirements have proved to be unreasonable?
Division 2.7 – Fire Prevention 

The purpose of this Division is to reduce the risk of accidental fire and to ensure use of safety measures such as warning signs.

Accidental fire in the workplace constitutes a significant threat to the health, safety and welfare of people at work, and has potentially wider implications that can extend to other parties outside the immediate workplace. 

The focus of this Division is to ensure a coordinated approach to the implementation of effective fire procedures and to assist those with responsibilities in this area to discharge their duties. 

A comparison of other jurisdictions reveals that the South Australian version achieves a clear system of regulation that focuses on the risk, and offers ease of implementation by recognising that prescriptive approaches are not appropriate when managing diverse workplace situations.
Questions to Assist Submissions

Q38.
Are there any issues related to fire prevention that could be usefully addressed by a regulation, approved code of practice or guideline?
Q39.
This Division refers to an Australian Standard within the Regulations (AS 1319). Do you have any comments on the appropriateness of this standard?

Division 2.8 – Lighting

The purpose of this Division is to ensure that appropriate lighting is provided for the purposes of work and with for an emergency.

Whilst generally the application of this Division relates to a building environment, the Division applies to any work and workplace.  Supporting Division 2.8 is a reference to Australian Standard AS 1680 as an Approved Code of Practice.

Questions to Assist Submissions

Q40.
This Division has an Approved Code of Practice that is an Australian Standard (AS 1680). Do you have any comments on the appropriateness of this standard?

Division 2.9 – Manual Handling
This Division has been the subject of a review conducted under the auspices of the Australian Safety and Compensation Council (the ASCC).  The review has adopted a tripartite approach, which includes consultation with the Australian Council of Trade Unions, Australian Chamber of Commerce and Industry, national regulators and various other industry groups. 

Agreement has been reached that State and Territory jurisdictions will adopt the new national Approved Code of Practice on manual tasks.  Each State and Territory is currently considering the best method for achieving consistency in legislative requirements.  Draft documents will be made available in 2008 for State-based public consultation as this work progresses.

Division 2.10 – Noise

This Division has been the subject of a recent State-based review.  There is also a review process underway at the national level, which is being conducted by a working group of the ASCC.  These regulations will be reviewed in 2008.

Division 2.11 – Occupational Health and First Aid

Includes coverage of occupational health and first aid facilities.

This Division and the Approved Code of Practice for Occupational Health and First Aid are currently under review. It is anticipated that a separate discussion paper and revised draft code of practice will be released for public comment shortly.

If you wish to be put on the distribution list for these papers please phone (08) 8463 4979 or email to: law@safework.sa.gov.au.
Division 2.12 – Personal Protection

The purpose of this Division is to ensure that personal protective equipment (PPE) and clothing is provided and maintained by the employer where all reasonably practicable measures have been taken to reduce the risk of injury in accordance with the hierarchy of control (see Regulation 1.3.3) and the risk could be further minimised by its use. 

The intention of this regulation is that: to deal with the identified hazards, all reasonable control measures must first be considered and then undertaken. If personal protection can be used to further minimise the risks, then they must be used. 

The Division further requires that appropriate PPE (such as protective clothing, helmets, sun protection, vests, ear protection, eye protection and use of respiratory equipment) be provided upon exposure to certain hazards. Appropriate signs must also be used to denote those areas where PPE must be used.  

The use of PPE is critical in undertaking hazardous work or working in hazardous environments. This preventative measure is essential to avoid injury or health risks for people working with hazardous work, substances, or in hazardous environments. For this reason, Division 2.12 applies generally across the Regulations to ensure employers carry out their responsibilities to provide PPE.  Other parts of the Regulations prescribe more specific PPE requirements, eg the use of air supplied respiratory equipment crosses a number of industry and hazardous areas, eg abrasive blasting, asbestos removal work, work in confined spaces.

Given the vital nature of protection afforded by PPE, the Division is supported by a number of Australian Standards, which have been cited as Approved Codes of Practice under the Act. The titles of many of these standards have changed and will be updated as part of this review. Where new parts have been issued, eg AS1891, AS2161, AS2210, consideration will be given to which part(s) should be approved codes of practice.

In regard to national consistency, New South Wales does not reference any Standards within PPE regulations but states: “reference should be made to any relevant AS relating to the provision and use of PPE”. However, WA and NT do reference AS within their regulations.

Questions to Assist Submissions

Q41.
This Division requires that appropriate PPE be provided to reduce a wide range of hazards as it relates generally across the Regulations. In this way, the regulation requires consideration of what is appropriate PPE, depending on the work.  Regulations for highly dangerous work stipulate the specific PPE required to afford protection. Given this, could Division 2.12 be simplified without reducing the standard set currently?  

Q42.
Given that PPE falls within the definition of ‘plant’, should duty holders such as designers, manufacturers, importers and suppliers of PPE be reminded of their obligations with respect to PPE either via regulation, approved code of practice or guidance material?

Q43.
Should obligations for suppliers to provide information on PPE be incorporated?
Q44.
Are there other Australian Standards that should be Approved Codes of Practice under the Act (such as AS/NZS2604 Sunscreen Products, AS2375 Clothing for Protection from Burns/Fire, AS/NZS1337 Eye Protection for Industrial Applications)? Are there any that should be removed as Approved Codes of Practice and if so, why?

Q45.
Assuming the current Divisions content remains, should sun protection be listed as one of the situations where PPE (sunscreen and sun hats) must be provided or does the current requirement for PPE to protect from ‘extremes of temperature’ provide enough guidance to employers?

Q46.
Division 2.12 has a number of Approved Codes of Practice that are Australian Standards and references AS 1319 within Regulation. Do you have any comments on the appropriateness of these standards?

Division 2.13 – Prevention of Falls

This Division has been the subject of recent review or a process of review is occurring at a national level – see Attachment A – as it relates to the construction industry.  These regulations will be reviewed in 2008.

Prevention of falls can apply in any industry and must still be covered by this Division. Falls, even a few metres, can cause very serious injuries and Division 2.13 is an important requirement designed to cover all work carried out at heights or on elevated workplaces, or where a person may fall down below ground.  

The regulation does not cover trips or falls on a level surface, eg falls covered by Regulation 2.3.2 relating to floors.  The regulation does not stipulate height requirements before preventative measures are taken. The reason is to eliminate trivial situations, eg where the height is just a few centimetres off the ground. The regulation therefore requires a hazard management process and then action taken to prevent falls in an unlimited range of workplaces and types of work.  

Questions to Assist Submissions

Q47.
Should consideration be given to transfer of the trips and slips (from Division 2.3) to this Division?
Q48.
Should the suite of Approved Codes of Practice listed at the end of Division 2.13 be examined for appropriateness?
Division 2.14 – Remote or Isolated Work

The purpose of this Division is to cover risks associated with remote or isolated work.

Remote or isolated work requires employers to take a proactive approach to keeping in regular contact with employees who perform this work. The purpose of the regulation is to ensure that policies are in place so that employees can (know how to) summon assistance in the event of an injury, illness, violence or an emergency. Examples of this type of work include remote locations that are at a distance from others, or situations where a person works alone, or out of normal hours that incurs certain foreseeable risks. 

A comparison of other jurisdictions reveals that South Australia offers the most comprehensive approach to remote or isolated work, and offers general application across all industries whilst maintaining national consistency.

Questions to Assist Submissions

Q49.
Does this Division adequately emphasise that isolated work can be in metropolitan areas as well as remote regional areas?

Q50.
Are there any issues related to remote and isolated work and procedures that could be usefully addressed by a regulation, approved code of practice or guideline?

Division 2.15 – Storage 

The purpose of this Division is to ensure the safe stacking and storage of plant and materials at a workplace.

In considering national consistency issues, no other jurisdiction has a separate regulation relating to storage.  Consideration of this regulation will require reflection on achieving a balance between good regulatory practice and national consistency. 

The value of the Division is that it recognises that safe storage can be a very important safety issue in many workplaces and may require a coordinated approach by the various duty holders to ensure safe storage facilities are provided and safe systems of work are adopted to manage the risk.  

Questions to Assist Submissions

Q51.
Is the regulation useful in providing clarity to employers?

Division 2.16 –Traffic control

The purpose of this Division is to ensure the safe movement of vehicles in, out and around workplaces and to ensure that reasonable steps are taken to protect the safety of people who may be at risk from such movement.

The Division requires that persons be fit and competent to use the particular vehicle being driven.  Division 2.16 is designed to support employer and employee duties under the Act and Regulations as they relate to moving vehicles and the risk to the safety of pedestrians and other traffic.  Other associated requirements include:

· Division 6.4 – Competency Requirements;

· Division 2.1 – Access and Egress; and

· Division 2.12 – Personal Protection and requirements relating to the use of high visibility clothing.

The provisions within this Division are not replicated in other jurisdictions.  However, the provision promotes simple safety measures in circumstances that could lead to serious injury and although not nationally consistent may be invaluable to promote attention to this area of safety obligation.

Questions to Assist Submissions

Q52.
Should this Division be maintained in order to ensure protection and greater clarity of obligations in order to provide for the safety of pedestrians/vehicles affected by workplace traffic?

Division 2.17 – Ventilation 

The purpose of this Division is to ensure that an adequate supply of clean air is provided and maintained in the workplace.

The Division requires that exposure to atmospheric contaminants (defined as a harmful substance or agent that occurs in the form of any fume, mist, gas, dust, vapour or biological contaminant) should be prevented from occurring or otherwise controlled to minimise the risk to health and safety. The Division also provides guidance for use of ventilation systems where these are required.

Division 2.17 states general obligations for all workplaces in regard to atmospheric contaminants and ventilation and contains very little content of a detailed prescriptive nature.  The Division is amplified as required, in Part 4 Hazardous Substances, and in Part 5 Hazardous Work, for particular industries and work processes.

Issues associated with Division 2.17 that might be worthy of consideration, include:

· whether the Division could contain more detailed definitions, including exposure standards for atmospheric contaminants that are not covered by hazardous substances requirements, eg, safe oxygen levels, inspirable dusts and respirable fibres;

· whether the Division might address ensuring the quality of air intake into ventilation systems;

· whether the Division should address issues to do with heat and cold;

· whether the Division might more explicitly address the risks that arise from oxygen deficient atmospheres; and

· whether the Division would be improved if titled ‘Atmosphere and Ventilation’, so as to better identify the issues being addressed?

Some other jurisdictions (eg, New South Wales and Western Australia) title the equivalent regulation: Atmosphere; and combine matters that are addressed in separate sections of our regulations such as ventilation, unsafe or oxygen deficient atmospheres, atmospheric monitoring and use of respirators, in the one general regulation.  In those regulations, the concept of atmospheric contaminants and safe or oxygen deficient atmospheres are defined with specific exposure or quality standards identified.

Questions to Assist Submissions

Q53.
Are there Australian Standards that should be referred to, made into approved codes of practice under the Act, or be removed?

Q54.
Are there any issues raised in this paper in regard to ventilation that could be usefully addressed by a regulation, approved code of practice or guideline?
Division 2.18 – Workplace cleanliness and hygiene

Includes coverage of workplace cleanliness and hygiene.

The purpose of Division 2.18 is to ensure the cleanliness and hygiene of workplaces and amenities. In the main, this regulation supports Division 2.2 – Amenities.  

Questions to Assist Submissions

Q55.
Should Division 2.18 be restricted to a general requirement for the workplace to be kept in a clean and hygienic condition with the specific requirements for amenities and skylights to be transferred to the relevant regulations (ie, amenities and lighting)?

Part 6

Division 6.1 – Health and Safety Representatives; &

Division 6.2 – Health and Safety Committees

Includes coverage of administrative arrangements for Health and Safety Representatives (HSRs) and Health and Safety Committees (H&S Committees).

The amendments incorporated into the Act by the Occupational Health, Safety and Welfare (SafeWork SA Amendment) Act 2005 extended the number of ‘prescribed persons’ able to access specified OHS&W training. Previously HSRs alone had access to this training.  The amendments afforded Deputy HSRs, H&S Committees and Responsible Officers (ROs) access to training.

The Skills Development Committee, a working group under the auspices of the SafeWork SA Advisory Committee, has established a review group to consider the training curriculum for HSRs and to develop training course curriculum for Responsible Officers and for H&S Committee members.

The working group is also reviewing the existing approval criteria for organisations and individuals who wish to deliver HSR, H&S Committee members and/or RO training as ‘Approved Training Providers’.

The process of developing the curriculum for the various prescribed persons will determine the amount of training that will be afforded by the Regulations. 

Draft documents will be made available for public consultation as this work progresses.

A draft course curriculum for responsible officers has been prepared and will soon be available for public consultation, prior to submission to the SafeWork SA Advisory Committee. 

For further discussion and issues identified for consideration, refer to the section earlier in this paper about HSRs and H&S Committees at Division 1.3 –General Principles - Consultation.
Division 6.3 – Confidentiality of Health Records

Includes coverage of administrative arrangements as they relate to keeping health records confidential.

This Division applies specifically to persons engaged or employed by an employer to provide an occupational health service (as defined in the Regulations). Its primary purpose is to ensure any such person does not divulge (except in specified circumstances) the personal information obtained on an employee as a result of the employee using the service. 

Questions to Assist Submissions

Q56.
Are there any circumstances in which these requirements have proved to be unreasonable? 

Q57.
Would these requirements be more logically included in the Division 2 Part 2.11 Occupational Health and First Aid?

Division 6.4 – Competency Requirements and Registration of Assessors

Includes coverage of administrative arrangements for competency requirements and assessors.

The purpose of the Regulations in Division 6.4 is to minimise injuries associated with a list of prescribed occupations.  The regulations require that people working within this set of occupations have demonstrated a satisfactory level of competency prior to commencing that work.

The provisions include the issuing, suspension and cancellation of certificates of competency, and provides for assessors to be registered in order to assess competency.

The Regulation also provides for a series of definitions and meanings and a number of processes in applications, eligibility, granting and holding certificates, exemptions, suspension or cancellation.

Division 6.4 incorporates the provisions of the National Standard for Licensing Persons Performing High Risk Work. This National Standard replaces the former Certification Standard and will provide the basis for a nationally consistent approach to licensing operators of plant covering cranes, scaffolding, pressure equipment and forklifts.  The regulations, based on the National Standard, introduce stronger links with the Vocational Education and Training sector along with measures to improve the security and integrity of the system.

Division 6.5 – Notification of Commencement of Certain Work

Includes coverage of administrative arrangements for notification of certain work.

The purpose of this Division is to identify certain work, usually of a high risk nature, to ensure that safe systems of work are in place to protect persons from hazards associated with the work.

The regulation requires that SafeWork SA is notified of the commencement of this work.  Through this notification process, SafeWork SA can support and assist industry in achieving optimum safety at their worksites.

The person engaged to perform all of the work, or the owner or occupier of the place where the work is to occur are required to give notice to the authority in writing at least 24 hours prior to the commencement of notifiable work. To support these general requirements, this Division also provides a description of ‘notifiable work’. 

A comparison of other jurisdictions indicates that more than half do not have a similar notification provision for cranes, and some require notification for certain high-risk plant such as lifts and have different notification time frames. 

Key changes in the nature of work and the way in which businesses are organised have occurred, with the development of complex commercial arrangements between companies, individual contracts and subcontractors. Consideration needs to be given to whether the work defined as ‘notifiable’ should be expanded to reflect changes in technology and contemporary work practices.  

One apparent issue is that the Division may be limited, by not taking into account these changes.  This may require a re-think of the work defined as ‘notifiable’ and the notification process described in Division 6.5 and is likely to result in a proposal for a greater range of work that will need to be notified to the Regulator.  This competes with the objective to reduce red tape
.

Questions to Assist Submissions

Q58.
Is the Division limited in reflecting new technology and work practices? If so, what benefits or savings, or the reverse, would a proposal to extend notification related to new technology and work practices offer?

Q59.
What aspects of this Division require review without compromising high levels of safety?

Division 6.6 – Notification of Certain Occurrences

Includes coverage of the notification of work-related injuries and for the notification of dangerous occurrences.

This Division provides a link to Section 19 of the Act and requires the employer to report certain work related injuries, accidents and occurrences to the authority, in addition to those required by WorkCover. 

An immediate notifiable work related injury is described as one causing death; an injury having acute symptoms that are associated with exposure to a substance; or one that requires hospital in-patient treatment. 

A dangerous occurrence is defined as any incident that arises from operations carried out at a workplace that cause an immediate and significant risk to a person, in, or near the incident or event. The focus of Division 6.6 is on the risk, which may not necessarily entail an injury.

Under Division 6.6, employers are required to notify work injuries and dangerous occurrences.  Under Schedule 1, employers, occupiers and self employed persons hold responsibility for the notification of dangerous occurrences. 

A comparison of other jurisdictions reveals that persons at the workplace other than the employer can hold the responsibility to notify injuries. In regard to dangerous occurrences, preliminary review has revealed that only a few jurisdictions in Australia explicitly require a person other than an employer to notify. Some jurisdictions extend notification of an injury to ‘a person’ other than an employee. 

In considering the criteria, it is important to note that appropriate action can save lives, reduce the pain of suffering, lost productivity, and the latent social and economic consequences of workplace injury and illness.
Questions to Assist Submissions

Q60.
Does a cogent argument exist for broadening the current notification scope to extend notification obligations to other duty holders?

Q61.
Should Division 6.6 extend notification of injury and/or dangerous occurrence to include persons other than an employee?

Division 6.7 – Proceedings

Includes coverage of administrative arrangements for applications to the South Australian Industrial Relations Commission and the President of the South Australian Industrial Relations Court, summonses and appeals.

Questions to Assist Submissions

Q62.
Are there any issues that present a problem in Division 6.7?

Division 6.8 – Registration of Employers

Includes coverage of the registration of employers and prescription of fee.

This Division addresses two matters:

· the registration of employers; and 

· the prescription of fee (a payment required under the Act from WorkCover Corporation to the Department for Administrative Services (or its successors) for OHS&W purposes).

Questions to Assist Submissions

Q63.
Are there any issues that present a problem in Division 6.8?

Division 6.9 - Miscellaneous

Includes coverage of miscellaneous matters, which relate to the administration of the Regulations such as the provision of statutory documents to employees, application of duplicate documents, fees, false information and a general provision for an offence against the Regulations.

A number of miscellaneous issues emerge as inherent statutory functions of the OHS&W instruments. The focus of this Division is to assist the relevant parties with their discharge of these basic statutory requirements. A comparison of other jurisdictions reveals that the South Australian version achieves a single system of regulation that offers ease of implementation.

This is an important Division in the Regulations, yet the section is located at the end of the Regulations. Given that the principles included in this Division relate to principles of implementation, which can be found in Part 1 of the Regulations, the question is raised as to whether this section should be moved.  

Questions to Assist Submissions

Q64.
Are there any circumstances in which these requirements have proved to be unreasonable?

Q65.
Should Division 6.9 be moved to another part of the Regulations, and if so, which part?
Attachment A – Divisions Under National Review Or Have Recently Been Reviewed

Review of these Divisions will commence mid 2008

	DIVISION
	TITLE
	National review
	Recently Reviewed
	Other notes

	2.4
	Confined spaces
	x Plant only
	 
	 

	2.5
	Electrical
	
	X
	 

	2.9
	Manual handling
	X 
	 
	National COP 

	2.10
	Noise
	X
	X
	 

	2.13
	Prevention of falls
	 
	 
	National COP falls in construction

	3.1
	Plant - preliminary
	X
	 
	 

	3.2
	Plant - duties
	X
	 
	 

	3.3
	Plant - Hazard ID, risk assess & control
	X
	 
	 

	3.4
	Registration of plant
	X
	 
	 

	3A
	Amusement structures
	 
	X
	 

	4.1
	Hazardous Substances - preliminary & duties
	X
	 
	National COPs for labelling, MSDS

	4.2
	Hazardous Substances - Asbestos
	X COP only
	X
	 

	4.3
	Hazardous Substances - Lead
	X
	 
	 

	4.4
	Hazardous Substances - synthetic mineral fibres
	X
	 
	National COP

	5.10
	Construction work
	X 
	 
	National COP - falls, induction, tilt up

	5.11
	Petroleum work
	 
	 
	 

	5.12
	Mining
	 
	 
	National Mines Safety Framework

	5.13
	Opal mining
	 
	 
	 

	Appendix 1
	Definitions
	 
	 
	Developed as review progresses

	Appendix 2
	Approved Codes of Practice
	 
	 
	to be undertaken in conjunction with Review of Parts 3, 4 and 5

	Appendix 3
	AS & NOHSC documents referenced in Regs
	 
	 
	to be undertaken in conjunction with Review of Parts 3, 4 and 5

	Schedule 3
	Plant standards
	 
	 
	 

	Schedule 4
	Registration of plant
	 
	 
	 

	Schedule 5
	Hazardous Substances prohibited
	X
	 
	National exposure standards for a no. of atmospheric contaminants 

	Schedule 6
	Health surveillance
	X
	 
	 

	Schedule 7
	Asbestos licence
	 
	 
	Fit and Proper person
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Discussion Paper








� National Occupational Health and Safety Commission, now titled the Australian Safety and Compensation Council. 


� Statistics supplied by WorkCover Corporation, on 31/8/2007. Figures for registered and self-insured employers.


� Injury Bulletin, Queensland Injury surveillance Unit, No. 84, October 2004.


� This means considering each Regulation from the perspective of the impact of regulations on businesses.  
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