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1. Background 

On 17 June 2008, the South Australian Parliament passed some significant legislative amendments to the WorkCover Scheme. The amendments affect both the Workers Rehabilitation and Compensation Act 1986 and the WorkCover Corporation Act 1994. 

WorkCover is required to consult on certain changes to the Scheme.  One of those changes is the introduction of provisional liability. 
2. Aim of the paper 

This paper has been developed to outline WorkCover’s proposed approach for the development of Provisional Payment Guidelines.  
This paper will be used to facilitate consultation with WorkCover’s stakeholders.  

Stakeholders are invited to provide feedback on: 

· The approach proposed for the development of Provisional Payment Guidelines 

· The content of the draft Provisional Payment Guidelines (see below) 

Consultation opens on 17 July 2008 and closes on 26 August 2008 (6 weeks of consultation). 

Written submissions can be provided to:  

James Large 

Chair, Provisional Liability and RRTWC working party 

Ph: 8238 5631
Em:JLarge@workcover.com 
Queries should also be directed to James Large in the first instance. 

3. Introduction

Part 4 Division 7A of the Workers Rehabilitation and Compensation Act 1986, as amended (the Act) contains “Special provisions for commencement of weekly payments after initial notification of a disability”. 

Similarly Section 32A contains “Special provisions for payment of medical payments after initial notification of disability”, but the operation of these provisions is not subject to Provisional Payment Guidelines published by the Minister. Also, it is important to note that whilst the heading of section 32A refers to “medical expenses” the provision extends to all claims ‘within the ambit of section 32’ – refer to section 32A(1) – but for convenience this paper will refer to ‘provisional medical expenses’. 

Section 50A of the Act provides the following definitions:

“initial notification means the notification of a disability that is given to an employer (if the worker is in employment) and the Corporation, in the manner and form required by the Provisional Payment Guidelines, by the worker or by a person acting on behalf of the worker (for example, by an employer or a medical expert);

Provisional Payment Guidelines means guidelines published by the Minister from time to time in the Gazette for the purposes of this Division.”

This document provides a basis for discussion about the procedures that will govern the commencement of provisional weekly payments and provide guidance in respect of payment of medical expenses. Included within this document are proposed guidelines and procedures for:

· The initial notification of a disability and the decision on the making of provisional weekly payments, and

· The making and management of provisional weekly payments and medical expenses

These guidelines, together with the supporting procedures, will apply to:

 a)
notification of disabilities for provisional weekly payments from 1 January 2009, even if the disability occurred before 1 January 2009 (unless a worker has made a claim for the same disability pursuant to section 52 before 1 January 2009) and will apply to workers, employers, WorkCover SA, its claims agent and self-insured employers.

b)
disabilities sustained at any time with respect to a claim for provisional medical expenses, but cannot bind self insured employers (the powers and discretions under section 32A will be delegated under section 63 to self-insured employers).

3.1 Governing principles 

3.1.1
The Provisional Payment Guidelines will be founded on the following principles:

· Timeliness – to satisfy legislative requirements, so that workers, employers, the Corporation, its claims agent/s, self-insured employers and other persons acting on behalf of the worker or the employer will obtain and provide information about the disability in a timely manner.
· Sound decision making – decisions on the initial notifications and claims for provisional weekly payments of compensation will be made on the information available within the timeframe the legislation allows. Decisions will be reviewed (where necessary) as new information is received. Decisions to not commence provisional weekly payments on the basis of a reasonable excuse or to discontinue payments after they are commenced will be reviewed by a suitably experienced person.
· Consent – worker’s consent to the collection, use and disclosure of personal and health information when they notify their disability or provide a medical certificate. All information will however be kept confidential and only released to other parties on a ‘need to know’ basis, as part of the management of the worker’s claim and in accordance with section 112 of the Act.


3.1.2   The aim of these guidelines will be to assist with the:

· Prompt management of a worker’s disability

· Return to work as early as possible

· Provision of proper income support whilst a worker is incapacitated for work

· Clarification of the notification requirements for the reporting of injuries

· Determination of entitlements once the disability is reported.
4. Initial Injury Notification and Provisional Liability

Section 50B of the Act sets out the requirement for provisional weekly payments to commence within 7 days after initial notification to the employer (if the worker is in employment) and to WorkCover SA, its claims agent or the self-insured employer.

4.1

Provisional Liability

Provisional liability will result in major changes to how new injuries are managed by all parties. The major changes resulting from the introduction of provisional liability include:

· Streamlined processes for reporting injuries

· Improved turnaround times for making the initial weekly compensation payment

· Less reliance on formally determining liability and an improved initial focus on return to work

· Improvements in efficiency and less reliance on paperwork as the first trigger for early intervention activities

· Reduction in red tape for business, by removing the need for the Employer Report Form and the worker’s Claim for Compensation (in a number of cases)

· Less disputation, as initial weekly payments and possibly medical payments are made, and attention is given to assisting the worker return to work

4.2

Initial Notification of Disability

An initial notification of disability means the first notification of a workplace injury that is given to an employer (if the worker is in employment) and WorkCover, its claims agent or the employer only where that employer is self-insured. A worker or their representative (for instance, the employer or a medical practitioner) can make the initial notification of workplace disability to WorkCover SA or its claims agent.

All incidents involving a disability, where workers compensation is payable or may be payable, should be notified to the claims agent (in the case of a registered employer) or the self-insured employer. The notification should be in writing (including by electronic means) or verbally (including over the phone) with the form completed by the claims agent/self-insured employer and sent to the worker to sign.

The claims agent or the self-insured employer will need to have implemented systems and allocated sufficient resources to make sure that the worker or other person giving the information is guided through the process to assist them to give all the information needed for the notification to be handled swiftly, efficiently and fairly.

Minimum Identifying Information for Initial Notification

To satisfy the minimum requirements for completing an initial notification, the worker will provide to the employer and claims agent or the self-insured employer the following information on notification of the disability:

Worker's information:

· name

· residential address and/or telephone number

· date of birth

· gender

· job role or occupation

Employer's information:

· business name

· business address

Treating doctor information:

· name (the claims agent or self-insured employer may need to be flexible in relation to workers in remote rural areas where access to medical treatment is not readily available); or

· if the worker is hospitalised, the name of the hospital.
Disability and accident details:

· description of disability (injury/disease suffered and part of body affected)

· date of the workplace disability or the period of time over which the disability emerged from date of first symptoms

· description of how the workplace disability happened

· date the employer was notified of the disability

Notifier information:

· name of person making the initial notification

· contact details, telephone number and/or address (if not the worker)

Supporting Information

It is good practice at the time of the initial disability notification to gather further (non mandatory) supporting information to assist with the management of the disability at the time of initial notification. This information may include:

· details of any time off work and the expected return to work date

· current weekly wage details

· person to whom the payment is to be paid, including electronic fund transfer (EFT) details

· telephone number of the treating doctor

· time of disability/incident

· hours usually worked and employment status (eg, full time, part time)

· language spoken or read by the worker

The initial notification requirements will be met when the worker, employer or other representative of the worker has provided the minimum identifying information to the WorkCover SA, its claims agent or the self-insured employer. If information is missing which is essential to making a decision about the worker’s entitlement to provisional weekly payments, the claims agent or self-insured employer must inform the worker (verbally or in writing) who made the notification that the notification is incomplete. The worker may then provide the missing information to complete the initial notification, and the 7 days within which payments must commence begins when all of the mandatory information required has been submitted (unless information identifying a further reasonable excuse exists).

Where mandatory information has not been received but the claims agent or self-insured employer is able to assess the claim against ‘reasonable excuses not to commence payments’, and are satisfied that payments should commence, they may commence provisional payments.

5. Action Following Initial Notification of Disability

When the claims agent or self-insured employer receives an initial notification, within 7 days of the initial notification, it is to:

· issue a claim notification number or claim number to the notifier at the time of the initial notification (if made by telephone) 

· make early contact with the worker, employer and treating doctor (if appropriate) to gather information to use in considering if provisional weekly payments should commence (and to assist in making decisions about reasonable and necessary medical services in the event of a claim being made pursuant to section 32A and the amount to be paid)

· start rehabilitation (where considered appropriate) pursuant to section 26(4) of the Act

· approve and commence provisional weekly payments of compensation unless a reasonable excuse applies (see section 3.1 of this document)

· decide on the period for which weekly payments will be paid on the basis of the nature of the injury, the period of the worker’s incapacity and the expected future period of incapacity (for a period of up to 13 weeks). The 13 week period for weekly payments of compensation starts on the first date of incapacity for work/loss of wages.

· give written notice about the decision that either payments are to commence (including a claim number) or about the application of a reasonable excuse for not commencing payments, to the worker and the employer.
Notice to the worker and employer

The notice in writing to the worker and employer is to include:

· that weekly payments have commenced on the basis of provisional acceptance of liability

· the period for which provisional liability for weekly payments is accepted

· the rate of weekly payment to be paid

· who will pay the worker (claims agent or employer)

· a statement in the designated form about the operation of the Act in relation to the payments and the making of a claim.
If the worker has returned to work, the notice to the worker should advise the worker that they do not need to lodge a claim for compensation unless they expect further time off work/loss of income as a result of the workplace disability. If the worker has not returned to work at the time of sending this notice, the letter should include advice that if the worker expects to be off work for more than the initial period for which provisional liability is accepted, then a claim for compensation may need to be lodged.

A liability to make weekly compensation pursuant to acceptance of liability on a provisional basis under Division 7A is not affected by the making of a claim for compensation.

Determination of a claim for compensation

If the claim for provisional liability progresses to a claim for compensation (i.e. the period of entitlement to compensation is to extend beyond the thirteen weeks maximum provisional liability period), the claims agent or self-insured employer should make a determination of the claim for compensation prior to the expiry of the provisional payment period, if possible. 

Further, if the period for making payment of provisional weekly payments ends before the determination of a claim for compensation, the claims agent or self-insured employer may (but need not), subject to any provision made by the Provisional Payment Guidelines, continue to make provisional weekly payments until the determination of the claim or until otherwise determined by the claims agent or self-insured employer (before the determination of the claim).
5.1
Proposed Reasonable Excuse to Not Commence Provisional Payments

There may be instances, following the initial notification of disability, where provisional liability payments will not be commenced due to existence of a ‘reasonable excuse’. A ‘reasonable excuse’ will occur in the following instances:

· There is insufficient medical information

The claims agent or self-insured employer has a reasonable excuse if it does not have enough medical information to establish there is a disability or that the disability can be related to the worker’s employment. However, the claims agent or the self-insured employer may have to allow special consideration for workers in remote rural areas if access to medical treatment is not readily available. 

This reasonable excuse can only be utilised in circumstance where there has been a failure to provide a medical certificate or information cannot be obtained by the claims agent or self-insured employer from the employer and injured worker or treating doctor or hospital that confirms the worker has been treated for a workplace disability and the date of that consultation.

· The injured person is unlikely to be a worker under the Act

The worker has been unable to verify their status as a worker, or the employer is able to verify that the worker is not a worker under the Act. Specific examples of exclusions of prescribed class or classes of work in the definition of contract of service are contained in the Regulations made under the Act also refer to Chapter 3 of the WorkCover Injury Claims and Case Management Manual (ICCM). 

· The claims agent or self-insured employer is unable to contact the worker

The worker is unable to be contacted to confirm details of their disability, despite trying more than once by phone or electronic means, and at least once in writing, within 7 business days of the initial notification of disability. 

· The worker refuses access to information

The claims agent or self-insured employer has a reasonable excuse if the worker will not consent to the release or collection of information in relation to their disability, so a determination on their entitlement to weekly compensation under provisional liability can be made. 

· The injury is not work related

The claims agent or self-insured employer has a reasonable excuse if credible evidence has been obtained to indicate that the worker did not sustain a disability or the disability did not arise from employment, as defined in section 30(1) of the Act.

· The injury is notified after 13 weeks of incapacity

The claims agent or self-insured employer has a reasonable excuse if the notice of disability is not given within 13 weeks after the date of the commencement of incapacity. However, the claims agent or self-insured employer may ignore this excuse if a liability is likely to exist and if it believes paying weekly compensation to the worker under provisional liability will be an effective injury management strategy for the worker to return to work. 

Similarly, the claims agent or self-insured employer may decide to commence payment of medical benefits under provisional liability.

Advice if provisional liability does not commence

If the claims agent or self-insured employer has a reasonable excuse for not accepting provisional liability and commencing payments, it is to:
· give written notice to the worker within 7 days after the initial notification, 

and

· inform the employer as soon as practicable

The claims agent’s or self-insured employer's notice to the worker is to include the following:
· details of the reasonable excuse, including copies of information, documents, and medical reports that are relevant and were considered in making the decision

· details of what information is considered missing (if applicable) and a timeframe for when the worker needs to provide this information by, so that provisional liability may be re-assessed 

· that the worker may contact the claims agent or the self-insured employer; or

· that the worker can make a claim for compensation and details of how to make a claim and their rights under the Act.

5.2
Period of Payment of Provisional Liability

The claims agent or self-insured employer is to continue to make weekly payments of compensation for the accepted period of provisional liability, as outlined earlier in this document. 

Circumstances Affecting Payment under Provisional Liability

Provisional weekly payments can be paid for a cumulative total of 13 weeks, even if the worker returns to work for intermittent periods and compensation is not paid during those periods.

If the worker returns to work and is then off work again, the claims agent or self-insured employer may pay weekly payments of compensation for the periods the injured worker is ‘off work’ under provisional liability if they fall within the period of accepted provisional liability. These periods must not exceed a total of 13 weeks, and apply where the worker requires time off work or reduced hours of work and this will progress injury management and return to work for the worker. However, if the worker had resumed normal duties and sustains a further disability or aggravated the original disability, this is a new disability and a further period of up to 13 weeks of provisional liability may be payable if an initial notification is made.

If payments are made for at least 9 weeks

Once a claims agent or self-insured employer has paid weekly payments of compensation to a worker under provisional liability for at least 9 weeks, it is recommended that the claims agent or self-insured employer notify the worker that they will need to make a claim for compensation if they will require weekly payments of compensation to be paid beyond 13 weeks because of ongoing partial or total incapacity. 

Discontinuing Provisional Weekly Payments of Compensation

Provisional liability may cease in the following circumstances:

· if the worker unreasonably fails to comply with a reasonable requirement 
· if the worker does not provide a designated medical certificate that certifies the worker’s incapacity for work

· if the claims agent or self-insured employer receives new credible and substantiated evidence (eg, the worker is not a worker as defined in the Act) that was not available at the time the provisional liability was accepted and payments began, or

· if the worker does not provide other information of a prescribed kind.

In the these circumstances described above, the claims agent or self-insured employer is to send the worker written notice that provisional liability payments have been discontinued and also send a copy to the employer, if appropriate. The worker should be provided with 7 calendar days notice before the decision to cease provisional liability benefits takes effect, unless that would result in payments exceeding 13 weeks. 

The notice to inform the worker that provisional payments have been discontinued must include the reason that they have been discontinued, together with all documents and medical reports relevant to the decision. The notice must also inform the worker and employer that they may contact Employers Mutual or the self-insured employer for further information.

Regardless, provisional weekly payments of compensation should be discontinued if:

· the worker returns to work before the end of the accepted period of provisional liability for weekly payments and is not likely to require any further time off work, or

· the worker makes a claim for compensation which is accepted

In these two circumstances the 7 day notice period for advising the worker that provisional liability payments will cease does not apply.


5.3

Provisional Liability for Medical Expenses

The claims agent or self-insured employer can pay medical expenses up to $5,000 in respect of a particular disability provided they are reasonable and necessary for the management of the injury.

There is no time limit in respect of the period over which the medical treatment can be provided as long as the $5,000 limit is not exceeded. If the worker has paid for reasonably necessary medical treatment, the claims agent or self-insured employer should reimburse the worker within 14 business days after the worker requests payment. A claim for reimbursement of medical expenses will be made in the manner nominated by the claims agent or self-insured employer.

Also if medical expenses are likely to exceed $5,000, a letter should be sent to the worker indicating a claim for compensation may need to be lodged.

5.4 
Set-offs and rights of recovery

An amount paid under provisional liability may be set off against a liability to make weekly payments of compensation under Division 4 of the Act.

If the worker has acted dishonestly in making an application or providing information under Division 7A, and it is subsequently determined that the worker was not entitled to compensation under the Act, and WorkCover SA or the self insured employer has made payments under provisional liability, WorkCover SA or the self insured employer may, in accordance with the Regulations, recover the amount/s paid from the worker as a debt.

Costs incurred under provisional liability (except for the first two weeks of incapacity where the waiver of employer excess does not apply and the employer has paid) will be a cost to the Scheme and impact on the registered employer’s levy, unless the claim is subsequently rejected or relates to a secondary or unrepresentative disability.
5.5
Waiver of employer excess for Registered Employers

Waiver of employer excess for the first two weeks of incapacity

From 1 January 2009, if a registered employer reports an initial notification or a claim for compensation to WorkCover SA or the claims agent within 2 business days of receipt of the notice or claim, the employer will be entitled to receive a waiver of the excess of up to the cost of weekly payments for the first two weeks of incapacity.

How and when will this occur?
· When the decision is made to commence weekly payments (either as an accepted claim for compensation or a notification of disability under provisional liability), the case manager will establish whether the claim was reported within 2 business days by the employer (regardless of whether it was also notified by the worker or another party). If this has occurred, the case manager will then, as part of their confirmation with the employer that the worker is to be paid weekly compensation (and who is to pay the worker), advise the employer that they do not have to pay or, if they have already paid, they are entitled to seek reimbursement of the costs for the first two weeks of incapacity.
· The case manager will then include confirmation of this advice in the initial claim determination letter sent to the employer.

· The employer will then be reimbursed for the cost of the first two weeks of incapacity when the income maintenance reimbursement slip (IMRS) is received (if the employer has paid the worker). A system flag in the claims management database will be activated to assist in the identification of the cost of the first two weeks to ensure that the payments are excluded from the employer’s claims costs for bonus/penalty purposes. This will also pick up situations where the agent has paid the worker directly, but the cost of the first two weeks is to be excluded from the employer’s bonus penalty calculation, as they have met the reporting requirement for waiver of the excess.

 

The waiver of the employer’s excess will not occur if
· The initial notification of disability or the claim for compensation is not reported within 2 business days of its receipt by the employer; or
· A claim for compensation is made and reported within 2 business days (after or prior to the expiry of the provisional liability payment period) as the worker would not be entitled to be compensated again for the first two weeks of incapacity.
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